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Overview

* There are four modern slavery legislative models:
* 1) Disclosure or supply chain transparency laws;
« 2) Mandatory human rights due diligence laws;
« 3) Due diligence laws with civil liability; and

* 4) Due diligence laws with civil liability and a reverse
onus.

* This presentation details the actors behind
Canada’'s proposed modern slavery legislation
and each model's effectiveness in improving
labour practices in supply chains.




2017 Parliamentary Study on Child Labour and Modern Slavery

Amnesty International Canada * In 2017 Canada’s Standing Committee

Anti-Slavery International

Canadian Coalition for the Rights of Children on Forelgn Aﬁalrs and Internatlonal
SeEn F L o G Development and Subcommittee on

Department of Foreign Affairs, Trade and Development

Employment and Social Development International Human Rights CondUCted d
Ethical Trading Initiative study on child labour and modern slavery.
Human Rights Watch

International Commission of Jurists Canada

International Justice Mission Canada

International Justice and Human Rights Clinic (IJHRC) ° A” WltneSSGS, SUCh as the |LO and

International Labour Organization (ILO)

Leadnow.ca UNICEF Canada agreed that Canada
Modern Slavery Registry needed to implement a Modern Slavery

Oceana Canada .
Osler, Hoskin & Harcourt LLP (Partner) ACt as soon as pOSSlble
Seyfarth Shaw LLP (Partner)

The Freedom Fund

UNICEF Canada
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e L L legislative model which should be utilized
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Witnesses at the 2017 Parliamentary Study



Witness Comments in Support of both Transparency and
Due Diligence Legislation

World Vision Canada Walk Free Foundation

“UKlegislation has led to 39% of companies "The point | stress. . is that it has changed the
implementing new policies and systems to conversation. There is a supermarket firm now in
prevent labour exploitation, and 50% of the UK. oying former victims, running a
companies collaborating more with other jobs program for them. It has had a conversation
stakeholders to take action.” - Michael in the society that has made people more aware,
Messenger (President and CEO) and the act has been arreal calagﬂ for that."-
I

Chnstopher Evans (former Director)

Amnesty International Canadian Labour Congress

"...the Canadian government should pass "To ensure that modern slavery and child labour
legislation requiring companies domiciled or are eliminated from our national and GSCs
"headquartered in Canada to take steps to Canada should adopt and implement human
identify, prevent and address human rights rights’ due diligence legislation that incorporates
_ abuses throughout their global operations, mandatory transparency, mandatory due
including supply chains, through a due diligence diligence and public procurement provisions."
process.”




Bill C-423 is tabled by Liberal MP John McKay in
2018

« John McKay tabled Canada’s first proposed
g/loo1d8ern Slavery Act, Bill C-423, in December

* He stated that the legislation was inspired by
the U.K. 2015 and Australian 2018 Acts.

» The Bill was of the transparency variety and
narrowly focused on forced and child labour
as opposed to comprehensive human rights.

» He transferred sponsorship of the Bill to
Senator Julie Miville-Dechéne (S-211, S-
216, S-2113 and fellow Liberal MP Marcus

Powlowski (C-243) for tactical reasons. el el ke, RIS [ St o7 o
the Canadian Parliament.



https://creativecommons.org/licenses/by-sa/3.0/

The founding members of the All-Party Parliamentary Group (APPG) to end Modern Slavery at their inaugural press
release. From left to right: Arnold Viersen (Conservative), Senator Dan Christmas (Independent Senators Group),
Christine Moore (NDP), and Robert-Falcon Ouellette.

The International Justice and Human Rights Clinic’s (IJHRC) version of due diligence legislation, The Transparency
in Supply Chains Act (TSCA) 2019 can be found on the APPG’s website


https://endmodernslavery.ca/supply-chain-legislation/

CNCA'’s Model Legislation Inspires NDP Bill C-262

THE CORPORATE RESPECT FOR HUMAN RIGHTS
AND THE ENVIRONMENT ABROAD ACT

ACCESS TO COURTS

Canada can build on global momentum and

“ pass a law that would include significant
consequences for companies that cause

harm and/or fail to conduct due diligence.

Communities and workers who suffer harm

would have access to remedy and justice
because the law will help them access
Canadian courts.

cncarcrce |

On 2" November, 2016 the CNCA released
model legislation “The Corporate Respect for
Human Rights and the Environment Abroad Act”

foreign victims recourse in

On 29" March 2022, NDP Member of Parliament
Peter Julian tabled Bill C-262.

The Bill mandates Canadian companies to
implement due diligence Broces_ses and gives
anadian courts.

This due diligence law with civil liability was
inspired by legislation drafted by the Canadian
Network on Corporate Accountablility (CNCA).

The CNCA has been advocating for mandatory
corporate accountability standards for Canadian
multinational corporations for over a decade.


https://cnca-rcrce.ca/campaigns/mhredd/

Modern Slavery Law a Matter of “Urgency”

 Minister of Labour, Seamus O'Regan commented on
20th April, 2022 that he is preparing a "comprehensive”
bill that would require Canadian firms and government
departments to scrutinize supply chains with the aim of
protecting workers.

» He stated that the bill should contain transparency
requirements for business to report on supply chains
but also due diligence, demanding that they check.

 He noted the widespread support in Parliament,
including among Liberal and NDP MPs for a modern
slavery law and stated that it is a matter of “urgency”.




Which legislative model will Canada
adopt?

1) Disclosure / supply chain transparency
2) Mandatory human rights due diligence
3) Due diligence with civil liability

4) Due diligence with civil liability and a reverse
onus




Model 1: Disclosure or supply chain
transparency laws
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Most proposed
modern slavery
legislation in
Canada has
followed the
disclosure
model

ELEMENTS Bill S-216 (2020) Bill S-211 (2021) Bill C-243 (2022)
Duty to Reporting A report that sets out the steps | Replicates S-216 and, in Replicates S-216 and, in addition,
report obligation the entity has taken to prevent | addition, permits entities to requires entities to report on steps
and reduce the risk that forced | produce reports jointly and to | taken with respect to entities they
labour or child labour is used at | revise their reports control, and allows
any step of the entity’s entities to revise reports
production (in Canada or
elsewhere) or import of goods
Content of ® Structure and goods produced | ® Structure, activities, and ® Structure, business. and supply
report or imported supply chains chains
= Policies on child labour and ® Policies and due diligence = Policies on child labour and
forced labour processes forced labour
= Activities that carry ariskand | ® Parts of business and supply | ® Parts of business and supply
steps taken to assess and chains that carry risk and chains that carry risk and steps
manage risk steps taken to assess and taken to assess and manage risk
= Remediation measures taken manage risk = Remediation, including due
® Training provided to ® Remediation measures diligence processes
employees ® Training provided to ® Training provided to employees
employees = Methods for assessing
= Methods for assessing effectiveness in ensuring that
effectiveness in ensuring forced labour and child labour
that forced labour and child are not being used in business
labour are not being used in and supply chains
business and supply chains
Publication The report must be made Replicates S-216 and, in Replicates S-216 and, in addition,
requirement available to the public, including | addition, requires federal requires all corporations to provide
publication in a prominent place | corporations to provide report | report to shareholders along with
on the entity’s website. to shareholders along with annual financial statements
annual financial statements
Registry Minister must maintain an electronic registry of reports that is made publicly available on the Ministry’s
website
Approval The report must include an The report must include a The report must be approved by

attestation by a director or
officer of the entity

statement of approval from
the entity’s governing body

the governing body of entity and



Model 2: Mandatory human rights due diligence

/
Norway I ‘
| (2021) Germany

(2021)
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Switzerland (2022)




Model 3: Due diligence with civil liability

France (2017)

European Union
(proposed)




Bill C-262
would
impose a
duty of due
diligence...

ELEMENTS Bill C-262 (2022)
Duty of due @ General » Duty to avoid causing adverse impacts on human rights resulting from the entity or its affiliates’ acts or omissions,
diligence obligation to occur outside Canada
» Duty to prevent adverse impacts on human rights resulting from the entity’s business relationships from occurring
outside Canada
Due diligence | ® ldentify and assess actual and potential adverse impacts on human rights resulting from activities and business
procedures relationships
» Cease any activity that leads to adverse impacts and take remedial action
» Mitigate risks of adverse impacts
= Develop internal alert mechanisms to warn of any potential adverse impacts on human rights.
Duty to Due diligence procedures must be developed and implemented in consultation with:
consult » directly affected individuals (or their representatives)
®* trade unions
» employees
» affected communities; and
» other relevant stakeholders, incl. independent experts
Duty to Reporting A report on the entity’s due diligence
report obligation
Content of » Due diligence procedures implemented and their effectiveness
report = Business activities and business relationships covered by due diligence procedures
® List of affiliates covered by due diligence procedures
= Activities in respect of which a risk of adverse impacts on human rights has been identified and measures taken to
assess and mitigate the risk
Publication The report must be made public.
requirement
Registry None
Approval None
Frequency of | Annual

reporting




ELEMENTS Bill C-262 (2022)
Access to Civil liability An entity is liable for any injury that results from its failure to comply with
remedy and @ regime obligation to prevent adverse impacts
civil liability | Rights of = Action against an entity for loss or damage resulting from failure to comply
action and with obligation to prevent adverse impacts
limitation » Limitation period: 5 years, except allegations of sexual assault for which
periods there is no limitation period
= Action against an entity for failure to develop and implement due diligence
procedures (limited to matters arising in the human rights protection context)
» Limitation period: 2 years
Jurisdiction Canadian courts will have jurisdiction if entity is:
* domiciled or ordinary resident in the jurisdiction; or
= explicitly submits to the jurisdiction; or
= there is a real and substantial connection between the facts of the action and
the jurisdiction
Standing Any person who:
(a) raises a serious issue and is
directly affected by the matter; or
(b) has a genuine interest in the matter, presents a reasonable means of
advancing the proceeding, and has no conflict of interest
Remedies Damages for loss suffered, aggravated or punitive damages, injunction, specific
performance order, costs of the action
Defences The entity must establish that it exercised all due diligence to prevent the

adverse impact

...and permit
civil actions
against
corporations
in Canadian
courts



Model 4: Due diligence with civil liability and
reverse onus

Switzerland’s Responsible Business
Initiative (rejected in 2020)



https://creativecommons.org/licenses/by-sa/3.0/

How likely are these models to improve labour
practices in supply chains?

« Existing evidence on the of the
transparency/disclosure model is dismal

« Limitations of the due diligence model

* The potential of a worker-centred model




Thank You!

For more information:

Website:

Submission to Employment and Social
Development Canada’s Consultation on
Labour Exploitation in Supply Chains:

GHN[NG FORCED

LABOUR IN SUPPLY CHAINS
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