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[. Introduction

Transnational labour law is a multi-scalar assemblage of agents, institutions, instruments and
legal concepts that has emerged to address the governance gap caused by the mismatch between
the global nature of production and the territorial format of labour law. Lead firms, most often
located in the Global North, source production through a chain of subsidiaries and suppliers in
developing countries with weak labour and human rights laws, weak law enforcement
mechanisms or both. Global value chains (GVC) transcend national borders and offshore
production and supply by carefully choosing venues based on direct economic costs and the local
legal regimes. Public international law, especially ILO and UN human rights conventions,
provide strong normative foundations for transnational labour law, but the associated
enforcement mechanisms are weak, and traditionally they do not apply directly to the private
corporate actors. A variety of global, regional, bilateral and unilateral trade laws that have
incorporated labour and human rights commitments in side-agreements may boost the normative
acceptance of such rights, but do not resolve the problems presented by the public international
law instruments. Moreover, neither public international nor trade laws provide opportunities for
workers directly to assert their claims and seek redress.

During the 1990s, transnational corporations (TNCs) developed corporate social responsibility
(CSR) initiatives, a form of private self-regulation, as a way of bridging the governance gap by
linking seemingly private corporate norms to an image of public governance. These “soft laws”
have proliferated and expanded over time, extending corporate commitments beyond the ILO’s
core labour standards to cover a range of issues, such as health and safety, discrimination, living
wages, working time and more. A key component of transnational labour law, corporate codes
express TNCs’ commitments to workers employed in the lower rungs of the global value chains.
Over time, CSR initiatives have built upon the basic premise, as reflected in the 2011 UN
Guiding Principles on Business and Human Rights, that alongside a state’s duty to protect
against human rights abuses by corporations within their jurisdiction exists a direct duty on
corporations to prevent such abuse.!

The idea that corporations should be responsible to the communities from which they benefit is
the ethical basis for CSR measures and their widespread embrace suggests that this norm has
become generally accepted. There are countless examples of TNCs espousing their commitment
to CSR and sustainable governance by imposing codes of conduct on their subsidiaries and
suppliers requiring them to protect human and labour rights. No longer just general claims of

! JG Ruggie and JF Sherman, ‘The Concept of ‘Due Diligence’ in the UN Guiding Principles on Business and
Human Rights’ (2017) 28 EJIL 921, 923.



social responsibility, codes are carefully drafted, extensive reports are issued annually, social
auditing firms are engaged to certify these reports and, in several states, legislation imposes
detailed universal reporting formats and precise due diligence requirements, while chromatic
corporate websites inform consumers and communities about these initiatives and provide an
opportunity for them to raise their concerns. But, when workers at the bottom of global supply
chains are discovered to have suffered violations of their human and labour rights, lead firms
argue that they are not legally responsible for these harms. Indeed, TNCs use domestic and
international private law to distance themselves jurisdictionally and legally from claims brought
by workers employed by their subsidiaries and suppliers.

Are workers assumed to have satisfactory venues to litigate their rights against their contractual
employers in the territory where the harm occurred? The inadequacies of this option are well
known; domestic laws are often too lax, local employers are often unable to compensate the
victims, and, most importantly, the role of agents higher up in the GVC who exert power over
those agents down the value chain is ignored. At the same time, advocacy groups’ attempts to
use transnational litigation strategically to impose a duty on TNCs to prevent harm to workers
down the supply chain have garnered limited success. Innovative strategies attempt to identify
suitable national and transnational jurisdictions, try different legal claims (in contract, torts or
international law), invoke a range of legal fields and remedies (civil law and human rights
litigation), inventive procedures (such as class action suits) and inspire consumers’ collective
action. Despite impressive attempts, courts in the Global North have overwhelmingly accepted
the various legal arguments that lawyers make to cocoon lead firms from liability for the harms
caused to workers further down the chain from whose labour they profit. There is, yet, not a
single case decided, from beginning to end, on its merits, that holds a lead firm headquartered in
the Global North responsible for the labour rights violations committed by its suppliers and
subsidiaries located in the Global South, although a few cases were settled out of court in the
shadow of the law and others have attracted high media visibility.>

What accounts for the divergence between the growing recognition of TNCs’ ethical
responsibility for the rights of workers in the global value chains they profit from and the dearth
of cases establishing legal liability? In this chapter, we emphasize the role of the judiciary in
transnational litigation and focus on judges’ reluctance to translate the widely accepted ethical
responsibility of TNCs to respect the human and labour rights of workers in their value chain
into an enforceable legal claim. In doing so, we draw attention to the host of background legal
doctrines and legal institutions that structure and uphold global value chain capitalism and the
role of judicial method in sustaining it. Section 2 shows how global value chains do not simply
emerge out of an unfettered market, but, instead, their business models are carefully constructed
out of legal components. While the premise that legal institutions are important for the
development of global capitalism is widely accepted, section 3 shifts the focus from legislation
to judicial law making. Section 4 demonstrates how the core legal components that create global
value chains fashion a range of seemingly insurmountable barriers to workers successfully
litigating their rights across borders, ranging from matters of jurisdiction to substantive concerns
about choice of law and the rights of workers. We argue, by contrast, that many of these
obstacles are a matter of judicial choice; they are neither essential nor a matter of legal truism,
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and to support our argument we identify the rare departures from the common judicial narrative.
Section 5 concludes by juxtaposing competing judicial conceptions of the role of judges in
placing responsibility on corporations at the top of GVCs.

II. Legal Institutionalism and Value Chain Capitalism

The term “value chain capitalism” captures the transformation in the organization of production
away from vertically integrated firms in which supply, production and distribution are integrated
through a network of subsidiaries to one in which these functions are “disaggregated,
geographically dispersed and contractually coordinated” through a chain of suppliers, contractors
and subsidiaries.> While technological change, especially digitalization, propelled the
disaggregation of production from firms to chains, international trade rules such as the General
Agreement on Tariffs and Trade initiated the process of creating legal conditions for global trade
and commerce beyond the reach of individual nation states.* Combined, these processes enabled
large transnationals firms to disaggregate production and to disperse its components around the
globe.

In 2014, the former Director-General of the World Trade Organization (WTO) Pascal Lamy
observed that GVCs, as the “face of the modern global economy”, are creating a ‘new world of
trade”.> In 2020, the World Bank reported on the intensification and concentration of global
value chain trade in specific regions (East Asia, Europe and North America) and sectors
(electronics, machinery and transport equipment). Significantly, in each country in these regions,
global value chains “tend to be concentrated among 15 percent of large firms that both import
and export and together account for 80 percent of total trade flows™.® The proliferation and
expansion of global value chains means that the jobs of many workers around the world are
directly dependent on them. Indeed, the ILO estimated there were 435 million global supply-
chain related jobs in 2013.7

TNCs have constructed complex supply chains by taking advantage of “geographic dispersion in
costs, surplus labour and state policy”.® This dispersion, along with “the interdependence of the
different participants in the chain and dependence of suppliers on chain access, gives large buyer
firms extraordinary bargaining power over suppliers and states™.” The geographic flexibility of
TNCs located in the Global North at the top of the chain enables them to engage in regulatory
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arbitrage and to extract large mark ups at the expense of consumers, suppliers and workers in the
Global North and South.!° The two key features of GVCs — the fragmentation of production and
its geographic dispersion — distance lead firms from legal liability for the violations of the rights
of workers employed further down the chain. These strategies enable lead firms to escape the
regulatory reach of territorially based legal jurisdiction.

Conventionally, law is treated as an “institutional backdrop against which the economic and
inter-organisational dynamics driving the globalisation of production play out”.!! However, legal
concepts, doctrines and institutions such as property, contract and the corporation do not simply
facilitate markets by correcting information and types of market asymmetries. The imaginary of
a “free” market obscures the ways in which legal components are used to constitute GVCs so
that their liability for harms for activities from which they profit is minimized.'?

Legal intuitionalists place law at the centre of capitalism and they focus of the key elements,
what Katharina Pistor calls “modules”, of private law that create the “legal code” of capitalism.'?
These components are combined and recombined in a highly modular form to fashion capitalism.
It is the malleability of these legal components, the way in which they can be manipulated and
combined by lawyers, lobbyists, accountants and strategists, that endows them with their
productive power.!* These private law arrangements enable parties to organize their horizontal
arrangements “while resting assured that these arrangements will (in all likelihood) be
enforceable in a court of law”.!> The very same private arrangements that create the links within
the value chain also place the burden of proof on third parties, such as workers or consumers,
who seek to challenge the ways in which the lead firm has assembled the chain to distance itself
from such claims. Moreover, such a challenge must overcome the powerful sense that these
components of private law are natural, essential and indisputable features of “free” markets.

[ll. What Do Judges Do? The Legal Construction of Global Value Chains

Judges play a crucial role in the realm of private law, the domain in which the key legal
components of the code of capitalism are fabricated and assembled.!® In the process of
adjudication judges mould some of the key legal components of capitalisms and rule on the
validity of its specific combinations. Since this process is dispersed and decentralized, judicial
interpretation seeks to achieve decisional coherence through its commitment to the rule of law —
universality, consistency and neutrality.!” Judges appear to be treading familiar and well-
established legal paths when applying particular legal doctrines. At the same time, however,
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judges are confronted by an economic, industrial and political context that may bear scant
resemblance to the context in which these doctrines were developed decades and, perhaps,
centuries ago. In such cases, the common law, in particular, gives judges an opportunity to
develop the private law to meet these new conditions. Transnational litigation offers judges the
choice of following the well-worn path of relying on familiar constructs of private law or setting
out in a new direction by adapting and developing private law doctrines for a changing economic
regime.

The productive power of private law is essential for the construction of global value chains.
Corporate lawyers combine and recombine key legal components, especially contract (“privity”),
corporate law (“corporate veil”) and international private law (“national attribution of conflicts™)
to construct global value chains.!'® In doing so, they engage in what Maureen McBarnet calls
“transnational legal work” to construct “creative compliance”, which goes beyond simple
regulatory arbitrage and involves “playing” with the different laws within one territorial
jurisdiction or across several to find advantageous legal categories.!”

The corporation is a key legal component of global value chains. The legislative grant of power
whereby the corporation is treated as a unitary entity with a legal personality that is separate
from its investors (shareholders) and shareholder liability is limited to the extent of the value of
their ownership shares exempts corporations from the normal operation of contract, property and
liability laws.?’ But a legal form that was designed to facilitate capital formation for investment
when “only people—natural persons—were owners”, today has “been stretched to apply to
multinational corporate groups with subsidiaries, joint ventures, contractors, and other types of
affiliates in up to 200 states and territories around the world, each of which is legally construed
as a separate and independent entity”.?! Separate legal personality and limited liability distance
lead firms from harms that occur further down the chain.

Operating simultaneously as both a linking and distancing device, contract is another essential
component of global value chains. Companies in the chain are distinct legal entities linked
together via a series of bilateral contracts. At the same time contractual privity binds the parties
who have consented to the contract, it distances them from interference by, and responsibility to,
third parties, thereby imposing “an individualistic operating logic” that typically restricts the
possibility of legal claims by chain actors only to those actors with who they have a direct
contractual relationship.?? Although contracts within the chain are conventionally treated by
private law as independent and separate legal arrangements, in fact, they are embedded within a
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web of interdependent relationships.?* Since effective control is a prerequisite for the
fragmentation of production, precisely how contract operates both as a legal device to limit the
liability of leading actors within the chain, and as form of governance that extends beyond
privity is a perplexing question, one which judges seek to sidestep for pragmatic and conceptual
reasons.?*

Private international law is also a critical legal component of global supply chains since it
establishes the place (jurisdiction) in which a legal action can be launched and the laws of the
jurisdiction that govern the resolution of the claim. Uppendra Baxi explains how three organizing
concepts of private international law — competence (jurisdiction), comity and convenience — bear
little resemblance to the geographies of production and exploitation.?’ Rules, ranging from such
mundane ones as limitation periods to substantive formulations of tort doctrines, differ across
legal systems. These principles of private international law are structured in ways that offer
advantages to the lead actors within the supply chain. Since global supply chains span multiple
legal systems, conflict of law rules give dominant firms substantial leeway in picking and
choosing among the legal rules of different jurisdictions.?® Moreover, courts tend to defer to
contractual (choice of law) clauses specifying which jurisdiction’s rules should govern disputes
arising under the contract, typically one that favours the party with the most power to set the
terms of the contract.

Judges can devise alternative paths with the traditional corporate, contract and territorial legal
constructs. The tort of negligence exemplifies the judicial capacity for creative adjudication that
still conforms with the traditional logic of private law. For example, Salminen shows, in the
context of expanding manufacturers' liability to consumers, how the private law in both common
law jurisdictions and civil law systems developed in response to the rise of mass production.?’
This analysis demonstrates that judicial reasoning is an open-ended process in which judges
make choices between adhering to traditional constructs and developing the law to fit traditional
values to changing economic realities. In the next section we explore the extent to which judges
have reconsidered the assemblage of legal components that have been used to distance workers
from the centres of power and have developed legal mechanisms to bind lead firms to foster a
greater sense of responsibility to those located further down the supply chain.

IV. The Choices Judges Make

Despite TNCs’ unprecedent power and control over the actors embedded in the local economies
at the bottom of the value chain, there is scant case law involving workers asserting their rights
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against them and, for the most part, what little there is, is unsupportive. The judicial convergence
around product liability has not spilt over into TNCs’ responsibility, whether moral or legal, for
workers’ rights. The intuition that CSR obligations, which TNCs’ embrace and publicize to
demonstrate their allegiance to universally recognized fundamental rights, should ground a legal
obligation has, so far, kindled little acceptance in courtrooms around the world.

Attempts to persuade judges to forge responsibility down the supply chain have been met with
judicial reasoning that, like an onion, reveals a new legal issue once another is peeled way, with
the result that litigation rarely cuts to the core. Questions of jurisdiction lead into the choice of
law and, this issue, in turn, requires delineating a legal claim that can assign responsibility to the
lead firm. These layers, however, are not wholly separable; questions of jurisdiction or standing,
for example, depend on the cause of action asserted in the workers’ claim. On top of these formal
legal hurdles, the practicalities of transnational litigation are hardly accommodating of workers’
claims; the path for the workers who suffered harm to the courtroom in the country where the
TNC at the top of the chain is located appears infinitely long.

The preliminary question that workers bringing an action in the territory in which a lead firm in a
global value chain resides is jurisdictional. In some instances, jurisdiction alone is sufficient to
dismiss the case. Judges emphasize the distance between where the harm to the workers’
occurred and the state in which the workers seek to assert their claim. Even laws that allow extra-
territorial jurisdiction, such as the Alien Tort Act in the United States or the US Trafficking
Victims Protection Reauthorization Act, are narrowly interpreted and treated as admitting
extraterritorial jurisdiction only in exceptional cases.?® Moreover, even when jurisdiction is
acknowledged plaintiffs must often respond to counterclaims that courts should exercise their
discretion to acknowledge forum (jurisdiction) non-conveniens.

When jurisdiction is accepted in a case of transnational labour litigation, the choice of law rules
courts apply point to the law in the state where the workers’ rights were violated. While
contractual claims may raise the possibility that the law where the TNC resides and manages
control may govern the dispute, judges often defer to contractual clauses that are drafted to
distance the dispute. Similarly, judges treat negligence claims as indicating the territorial law
where the workers performed their work, and not where the corporate decisions that discount
monitoring and enforcement take place.?’

The consequences of this layering of legal issues is aptly illustrated by David Doorey’s analysis
of the Canadian case of Das v. George Weston Ltd., which involved a class action in negligence
brought by victims of the Rana Plaza catastrophe against the large Canadian retailer that
contracted with a local manufacturer in Bangladesh and a CSR auditing company.*® While the
motions court acknowledged that Ontario courts had jurisdiction to hear the action, it applied the
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law of Bangladesh — the /ex loci delicti. Consequently, the court applied the very short limitation
period provided under the Bangladeshi law, barring the claims of all the worker who were not
minors. Short limitations periods were similarly considered a bar to litigation by Rana Plaza
victims brought in the United States and by victims of a fire in a Pakistani factory that was
lodged in Germany.*!

The transnational aspect of the litigation is often sufficient to dismiss the case and this result is
not a mere coincidence. TNCs’ choice of where to source production often rests, inter alia, on
the legal system and its benefits to the TNC. For this reason, states devise legal rules and
processes that accommodate the interests of the TNCs to attract their business. Thus, the effect of
respecting comity is to distance the dispute to places where the interests of the host state and the
TNC coincide.

The third layer of legal resistance to workers’ claims is based on an absence of privity. In a class
action lawsuit brought in the US on behalf of workers employed by Walmart’s suppliers against
the giant retailer for breach of its code of conduct, a California district court provided an
inventory of the arguments that distance workers from the firm at the top of the chain.>? In
dismissing the claim that a corporate code applying to contractors creates an obligations towards
the contractors’ workers, the court refused to accept an argument that built on exceptions, such
as third-party beneficiary doctrine, to privity in contract law. It also declined the contractual
claim that relied on developments in employment law, such as the responsibility of joint
employers. Various torts claims that would have held the giant retailer liable for failing to
monitor the employment practices of the contractors were rejected because the Court found that
Walmart did not owe the workers a duty of care. Finally, the court refused the claim of unjust
enrichment on the ground that enrichment is not unjust if there is no prior direct contact and
expectations between the workers and the parent company. Subsequent cases in different
jurisdictions have adopted one or more of these distancing devices.** Rare exceptions, involving
consumers suing lead firms for unfounded statements of social responsibility, can be found in
situations where traditional privity could be identified.?*

Courts have emphasized the voluntary nature of corporate codes of conduct as a key reason for
refusing to juridify them. In the Walmart case, the California court held that while the corporate
code allowed the retailer to monitor suppliers it did not require Walmart to do so, and, thus, the
code did not create any kind of obligation towards the alleged beneficiaries of such monitoring
activities.*> In Das v. Weston, the Ontario court opined that although self-imposed corporate
codes indicate that retailers accept some moral responsibility for the actions of their contractors,
it was concerned that transforming the moral duty into a legal one would deter, ex ante, TNCs
from assuming any responsibility whatsoever. For this reason, the court chose not to juridify the
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voluntary code of conduct, a decision that Doorey rightly claims makes CSR obligations a matter

of mere “window-dressing”.3¢

A similar approach, albeit relying on corporate law, is evident in the U.S. decision in a class-
action lawsuit brought against Apple, Google, Alphabet, Microsoft, Dell and Tesla on behalf of
children who were alleged to be victims of forced labour, while facing serious injuries from
hazards in cobalt mines in the Democratic Republic of Congo. The plaintiffs attempted to
overcome the jurisdictional barrier by claiming that the Trafficking Victims Protection
Reauthorization Act’s application to a “venture” should be interpreted to address the
corporations’ supply chain. Refusing to adopt such an expansive interpretation, the court adhered
to traditional corporate law and contract doctrines and held that the giant TNCs were separate
entities from their suppliers and too distant from the causal chain. According to the District Court
for Columbia:

the only connection that Plaintiffs allege with specificity is that Defendants are end-
purchasers of refined cobalt. ... It might be true that if Apple, for example, stopped
making products that use cobalt, it would have purchased less of the metal from Umicore,
which might have purchased less from Glencore, which might have purchased less from
CMKK, which might thus have instructed Ismail to stop purchasing cobalt from child
artisanal miners, which might have led some of the Plaintiffs to not have been mining
when their injuries occurred. But this long chain of contingencies, in all its rippling glory,
creates mere speculation, not a traceable harm.*’

This quotation succinctly captures the reasoning by which courts distance lead firms from legal
responsibility for their value chains.

By contrast, the United Kingdom Supreme Court, overcame the jurisdictional hurdle by
developing a different approach to TNCs’ liability for the actions of subsidiaries. At issue in
Vedanta Resources plc. v Lungowe was whether the parent corporation located in the UK was
liable for the failure of its subsidiaries in Zambia to comply with health, safety and
environmental standards.*® Significantly, the Court extended proximity and responsibility
beyond the criterion of “active” control, stating

[t]he parent may incur the relevant responsibility to third parties if, in published
materials, it holds itself out as exercising that degree of supervision and control of its
subsidiaries, even if it does not in fact do so. In such circumstances its very omission may

constitute the abdication of a responsibility which it has publicly undertaken”.?

Although Vedanta involved a parent corporation with subsidiaries, rather than the more typical
contractor arrangements in consumer-facing, buyer-driven GVCs, the ruling provides an open-
ended framing of responsibility. The Court specifically asserted that in a case of tortious liability
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for harms to persons affected by activities there is nothing “special or conclusive about the
bare parent/subsidiary relationship”; control and assumption of responsibility are the key
elements for establishing a duty of care.4?

The adaption of common law tort doctrine to the economic and social realities of GVCs by the
British courts received further traction from the Canadian Supreme Court in Nevsun, a case
involving a Canadian mining company whose subsidiary was alleged to have used forced labour
provided under the Eritrean National conscription scheme in its Eritrean mine.*! Building on
prior case law, Justice Abella developed a common law tort based on customary international
law, namely — the prohibition of forced labour, slavery, cruel, inhumane or degrading treatments
and crimes against humanity. Noting that “it is not ‘plain and obvious’ that corporations today
enjoy a blanket exclusion under customary international law from direction liability for
violations of obligatory, definable and universal norms of international law,” Justice Abella held
that this tort could make corporations liable in domestic courts for violations committed in other
jurisdictions.*?

While justly applauded by advocates of transnational labour litigation for peeling away many of
the legal impediments to lodging claims against lead firms in GVCs, it is important to recognize
the limits of Nevsun.** The case involved a situation of direct ownership, coupled with the most
severe forms of forced labour, which may exclude judicial intervention and, hence legitimate,
lesser forms of labour violations occurring in GVCs fashioned out of contractual arms-length
relations.** It is an open question as to whether Nevsun will revitalize or obstruct efforts to
pursue transnational litigation to vindicate more common claims of wage theft, for example,
against lead firms espousing elaborate CSR commitments. This decision could become an
important inflection point in the future of transnational labour litigation. The question whether
judges will choose either to develop the law in the direction Nevsun has begun or to dig in their
heels and continue down the well-trodden path that is obstructed by legal hurdles.

V. Conclusion: Choices Judges Should Make

The preceding brief review of cases involving transnational labour litigation reveals that for the
most part judges are reluctant to peel the legal layers that TNCs have constructed to distance
themselves from liability for the actions of their global value chains. Since they generally defer
to how TNCs combine the components of private domestic and international law, it is obvious
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that judges do not perceive their role as reformers, let alone revolutionaries. What accounts for
this perception? Excerpts below from two key cases, suggest that at the core of the onion is a
contested understanding of the courts’ constitutional role within the separation of powers.

Reversing a lower court ruling that had allowed six men to sue Nestle USA and Cargill over
claims they were trafficked as child slaves to farms in the Cote D’Ivoire that supply cocoa to the
two giant food companies, the United States Supreme Court, proclaimed:

This Court has never—not once in 230 years—invoked the Alien Tort Statute to create a
new cause of action. Of course, courts at common law may have enjoyed the power to
create (or “recognize”) causes of action. But the power to create a cause of action is in
every meaningful sense the power to enact a new law that assigns new rights and new
legally enforceable duties. And our Constitution generally assigns that power to
Congress.®

The message from the Court is clear; judges overstep their constitutional authority if they
develop the common law to recognize new causes of action to protect workers’ rights. Although
the weight of judicial opinion is that courts should not develop legal doctrines that would
facilitate transnational labour litigation, this view is not universal. The highest courts in both the
United Kingdom and Canada have begun to adapt legal doctrines to meet the challenges of
global value chain capitalism. In Nevsun, the Supreme Court of Canada was explicit in stating
that judges have a responsibility to develop the law to meet these challenges, claiming that
international human rights norms

were not meant to be theoretical aspirations or legal luxuries, but moral imperatives and
legal necessities. Conduct that undermined the norms was to be identified and addressed.
The process of identifying and responsively addressing breaches of international human
rights law involves a variety of actors. Among them are courts, which can be asked to
determine and develop the law’s scope in a particular case. This is one of those cases.*

Judicial passivism in the face of TNCs’ creative manipulation of legal components to construct
global value chains that distance them from workers who produce the products they profit from,
is as much a choice as judicial activism to questioning the way TNCs cocoon themselves from
liability for the harms caused to workers by the value chains they control. There is always a
choice; the question is which should judges make?

45 Nestle & Cargill v Doe, 593 U.S.__ (2021) Gorsuch concurring, 4-3.
46 Nevsun, supran. 41, para 1.
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