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Summary: A former temporary foreign worker in Ontario initiated a civil action against his
supervisor and employer, claiming he was exposed to a hostile and abusive work
environment. In his statement of claim, the plaintiff sought an award for damages, alleging
the tortious act of human trafficking, intentional infliction of mental suffering, battery and
assault, in addition to seeking aggravated and punitive damages. The claim of human
trafficking was predicated on the plaintiff’s fear for his safety when he was forced to
complete unpaid renovations at his supervisor’s personal residence after hours. The
supervisor and employer sought to dismiss all of the plaintiff’s claims, asserting he had
exaggerated the nature and extent of his mistreatment. The supervisor claimed the unpaid
work was simply the plaintiff repaying a favour because he was instrumental in helping the
plaintiff secure a temporary work permit. The court established that the plaintiff was
subjected to despicable treatment by his supervisor and employer, including assault and
injury, and found he feared for his safety due to threats made about his precarious migration
status. Given the plaintiff’s vulnerabilities, the court found he was compelled to complete
unpaid work for his supervisor out of fear for his safety. However, the court dismissed the
claim of human trafficking after finding the supervisor did not act with the intention of
exploiting the plaintiff, and therefore was not liable for the tort of human trafficking.

Introduction

In response to a lack of protection and reparation available to victims of human
trafficking, the Canadian province of Ontario introduced the Prevention of and Remedies for
Human Trafficking Act (PRHTA) in 2017. While two federal instruments criminalize human
trafficking, a victim’s right to remedy has historically been overlooked.? Consequently, the
PRHTA established the statutory tort of human trafficking in Ontario.3 If a claimant is
successful in a provincial civil court, this avenue enables victims to obtain an award for
damages and recover lost profits.* Despite the optimistic introduction of a new remedial
avenue, it took five years for the tort to be used for the first time.

! Prevention of and Remedies for Human Trafficking Act, 2017, SO 2017, ¢ 12, Schedule 2.

2 Criminal Code, RSC 1985, ¢ C-46, s 279.01, Immigration and Refugee Protection Act, SC 2001, ¢ 27, s 118.
3 Canada is a federal jurisdiction, and the central government has primary jurisdiction over criminal and
immigration matters, whereas the provinces have legislative authority over property and civil rights.

4 Prevention of and Remedies for Human Trafficking Act, supra note 4, ats. 16, 17.



The Ontario Superior Court of Justice made history after the first judicial consideration
of the tort of human trafficking was delivered in Osmani v. Universal Structural Restorations
Ltd (Osmani).> Although the court had the potential to set a powerful legal precedent, it
dismissed the claim brought against the plaintiff’'s former supervisor and employer. The
plaintiff, Rezart Osmani, originally from Europe, arrived in Canada in 2017 and began working
as a labourer.® Due to a longstanding relationship with his supervisor, Ludgero De-Almeida,
the plaintiff was initially hired “off the books” at Universal Structural Restorations Ltd. (USRL)
and eventually obtained a legal work permit through Canada’s Temporary Foreign Worker
(TFW) Program.”

During his time working for USRL, the plaintiff was subjected to an abusive and hostile
work environment at the hands of De-Almeida. The plaintiff recounted many instances of
derogatory and discriminatory language being directed towards him due to his Albanian and
Italian background.® He was subjected to profanity and threats relating to his precarious
immigration status.® At one point, De-Almeida assaulted the plaintiff, causing the dysfunction
and eventual surgical removal of his left testicle.!® This incident only encouraged De-
Almeida’s humiliating and degrading conduct.!* During his employment, the plaintiff was
forced to complete renovations at De-Almeida’s home for a month without pay, out of fear
for his safety.!? De-Almeida indicated this work was “payback” for the assistance he provided
the plaintiff in securing his TFW status.!3

Despite the plaintiff successfully demonstrating the above, including the fear for his
safety, the court dismissed his claim of $100,000 in damages for the tort of human trafficking
against his supervisor and employer.'* While the plaintiff was successful with other claims,
this underwhelming outcome suggests the PRHTA has not changed the remedial landscape
for victims, particularly for those who have experienced labour trafficking.!>

The outcome of Osmani warrants further scrutiny at both the national and
international level. It highlights the inadequate remedies available to workers who experience
labour exploitation, an issue not exclusive to Canada. The United States and Australia are just
two other examples of countries that have prioritized a carceral approach to trafficking to
meet international obligations, neglecting victim compensation. A victim’s right to remedy
was set out by the United Nations’ Protocol to Prevent Suppress and Punish Trafficking in
Persons, Especially Women and Children (Human Trafficking Protocol) and the International
Labour Organisation’s (ILO) Forced Labour Convention.!® Both of these instruments reaffirm

5 Osmani v Universal Structural Restorations Ltd, 2022 ONSC 6979 [Osmani].

 Osmani, supra note 8 at para 15.

7 Ibid at paras 24, 30-35; If an employer successfully completes a Labour Market Impact Assessment (LMIA)
application for a migrant worker, they receive TFW status. The TFW program administers the flow of short-
term flexible labour to fill labour shortages in Canada’s low-wage and “low-skilled” industries. Critics of the
program argue the restrictive nature of the employer-specific worker permit substantially increases migrant
worker vulnerability.

8 Osmani, supra note 5 at para 3, 26.

% Ibid at para 3, 27.

10 Ibid at para 4.

' Ibid at para 3, 59, 64.

12 Ibid at paras 377-378.

13 Ibid at paras 376.

14 Ibid at paras 6(g), 7(b), 8, 14(b), 375.

15 The plaintiff established the tort of battery and assault, receiving $135,000 in damages for those claims.

16 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
supplementing the United Nations Convention against Transnational Organized Crime, 15 November 2000,



the rights set out by The Office of the United Nations High Commissioner for Human Rights
(OHCHR)’s Basic Principles.t’

In considering the insufficiency of available recourse for victims of human trafficking,
the case of Osmani suggests a further uphill battle for workers who have experienced labour
trafficking, a deviation from the conventional understanding of “trafficking”.

Analysis

Osmani demonstrates the significance of the statutory definition of human trafficking
for the accessibility of the remedy. In Osmani, the judge used the definition of human
trafficking in the PRHTA (a definition informed by Canada’s Criminal Code) to determine if the
offence took place, and his decision to dismiss the claim stemmed directly from the narrow
nature of this definition. This definition departs from the definition of human trafficking in
international legal instruments.® A key element to the offence of trafficking in the Canadian
Criminal Code is how exploitation is defined, which is far more narrow than what is provided
in the UN Human Trafficking Protocol.?

Section 1 of the PRHTA incorporates sections of the federal Criminal Code to define
the offence of trafficking in persons as one where an individual’s conduct involves recruiting,
transporting, transferring, receiving, holding, concealing or harbouring a person or exercising
control, direction or influence over the movements of a person, with the individual’s purpose
being to exploit or facilitate a person’s exploitation.?° The PRHTA does not provide a definition
for “exploitation” or reference the definition provided in Section 279.04 of the Criminal Code.
Nevertheless, the judge determined that it was necessary to consider Section 279.04 of the
Criminal Code, on the basis that defining exploitation informed his assessment of the
defendants’ purpose, and the PRHTA (unlike the Anti-Human Trafficking Strategy Act, 2021
(AHTSA)) does not contain a statement deliberately excluding its consideration.??

Section 279.04 defines exploitation as having occurred if there is a reasonable
expectation that one’s conduct would cause an individual to fear for their safety if they failed
to provide or offer to provide the labour or service.?? This definition is substantially narrower
than the definition of forced labour in the ILO’s Forced Labour Convention, which is one of
the examples of exploitation provided in the UN Human Trafficking Protocol.?® Based on this
definition of exploitation, the judge found that neither USRL nor De-Almeida had committed
the tort of human trafficking. The claim against USRL were readily dismissed and in De-
Almeida’s case, although his actions caused the plaintiff to fear for his safety, the judge
concluded that De-Almeida did not act with the purpose of causing this fear.?* Rather, he

Article 6 (entered into force 25 December 2003); Convention concerning Forced or Compulsory Labour, C029,
28 June 1930, 14th ILC Session, Article 4 s. 1 (entered into force 1 May 1932).

'7 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, 15 December
2005, Article 7.

18 Osmani, supra note 5 at para 350.

19 Criminal Code, RSC 1985, ¢ C-46, s 279.04; The definition of exploitation in Canada’s federal legislation has
been changed to conform to the ILO’s definition of forced labour. See the recently enacted Fighting Against
Forced Labour and Child Labour in Supply Chains Act, SC 2023, ¢ 9.

20 Criminal Code, s 279.01,279.011, 279.02, 279.03.

2 Osmani, supra note 5 at para 357-358, 360; Anti-Human Trafficking Strategy Act, 2021, S.0. 2021, c. 21,
Shed. 2, s. 1.

22 Osmani, supra note 5 at para 359.

23 Convention concerning Forced or Compulsory Labour, Articles 1, 2; Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Article 3(a).

24 Osmani, supra note 5 at paras 371, 380-38]1.



viewed the plaintiff’s free work as a repayment of the favour that was owed to him after
helping to secure the plaintiff’'s temporary work permit and employment at USRL.?> The judge
explained that while De-Almeida’s behaviour was entirely inappropriate, it did not meet the
legal test for the tort of human trafficking.2®

By finding that the definition of exploitation in the Criminal Code must be satisfied to
prove liability for the tort, the court has set an extremely high bar that makes the remedy
offered by the PRHTA illusory. The actions of USRL and De-Almeda were so egregious that the
judge awarded substantial damages against them under other causes of action, but the legal
test for trafficking was not satisfied.?” This reflects previous criticisms of Section 279.04,
particularly that it protects employers, who may not directly threaten the physical safety of
their workers but use the threat of deportation, debt bondage, or the withholding of travel
documents to force work — which is arguably no less coercive and exploitative.?® Further, the
definition stands in clear contrast to the broader approach to exploitation taken in
international legal instruments.?® Indeed, the plaintiff would be considered a victim of forced
labour under the ILO’s indicators of forced labour.3°

Moreover, Osmani demonstrates that, although Canadian victims of trafficking can
now seek redress through tort law, the underlying approach remains rooted in criminal law,
focusing on the punishment of individuals rather than addressing the broader structural
problems that enable labour exploitation to thrive and continue.3! It also suggests that, in the
extreme cases where the tort of human trafficking is made out, this may not lead to further
compensation for victims. The judge in Osmani indicated that even if human trafficking was
proven, he would have awarded no additional damages against USRL, and only a nominal
amount against De-Almeida for his conduct.3? Further, he would not have held USRL
vicariously liable for De-Almeida’s actions since the renovation work was not related to the
company’s activities and took place after hours.33

Implications & Considerations

The creation of a private tort of human trafficking was intended to fill a gap in the law
by providing an avenue to protect and compensate victims, but remains problematic in many
ways. Firstly, this route to legal recourse is already closed off to many migrant workers, who
will struggle to retain counsel, fund litigation, and remain in a host country for the lengthy
period of the case (and this likely explains why the Ontario tort did not come before the courts
until five years after its creation). Secondly, as evidenced by this first judicial consideration of
the tort, it has not altered the landscape of remedies available to workers who have
experienced labour exploitation. The approach to trafficking in Ontario and other jurisdictions

25 Ibid at para 381.

2 Ibid.

27 Ibid at para 471-472.

28 Jesse Beatson, Jill Hanley & Alexandra Ricard-Guay, “The Intersection of Exploitation and Coercion in Cases
of Canadian Labour Trafficking” (2017) 26:7 Journal of Law and Social Policy 142-143.

2 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Atticle 3(a); Convention concerning Forced
or Compulsory Labour, Article 2 s. 1.

30 International Labour Office (ILO) Special Action Programme to Combat Forced Labour, “ILO Indicators of
Forced Labour” (accessed 8 October 2023), online (pdf): <https://www.ilo.org/wcmsp5/groups/public/---asia/---
ro-bangkok/documents/publication/wems_345673.pdf.>

31 Judy Fudge, “Migrant and Domestic Workers in British Columbia, Canada: Unfreedom, Trafficking and
Domestic Servitude” in Joanna Howe & Rosemary Owens, eds, Temporary Labour Migration in the Global
Era: The Regulatory Challenges (Portland: Hart Publishing, 2016) 153, 158.

32 Osmani, supra note 5 at paras 383-384.

33 Ibid at para 385.



remains slanted towards prosecuting perpetrators at the expense of providing remedies to
victims.

The Canadian approach to trafficking is mirrored across a multitude of countries that
have adopted anti-trafficking measures. As global concern for indecent and unfree labour
conditions continues to grow, it is critical for countries developing “hard law” responses to
consider alternative frameworks when addressing trafficking. Perhaps a framework that is
designed to prevent labour exploitation, rather than individualizing the issue, may be the best
way to deal with labour trafficking. This could include strengthening public enforcement
mechanisms, such as state-level labour legislation and labour inspection systems, to align with
the “preventative ethos” of the ILO Forced Labour Protocol, as well as establishing public
compensation mechanisms which, despite much lower awards, enable cheaper and thus
more effective access to remedies.3*

34 Protocol of 2014 to the Forced Labour Convention, P029, 11 June 2014, 103" ILC Session (entered into force
9 November 2016); Amy Weatherburn, “Strengthening Action to End Forced Labour: The New International
Labour Organization Protocol of 2014 to the Forced Labour Convention 1930 and the Positive Human Rights
Obligations of States” in Paul De Hert, Stefaan Smis & Mathias Holvoet, eds, Convergences and Divergences
Between International Human Rights, International Humanitarian and International Criminal Law (Cambridge:
Intersentia, 2018) 92.



