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Forced labour import bans are legislatively mandated and government-enforced
measures that prevent foreign-made goods from entering a country if forced labour
is suspected or found to have been used in their production. As forced labour import
bans become more popular as a regulatory mechanism to raise labour standards in
supply chains, a critical question is how import bans interact with other regulatory
initiatives such as Worker-Driven Social Responsibility (WSR) agreements. WSR
agreements are novel governance initiatives through which worker organizations
and unions, suppliers, and brand companies enter into enforceable and legally
binding agreements, including enforceable brand agreements (EBAs), to meet labour
standards and improve working conditions. Additionally transnational corporations
use their leverage and supply chain relationships to effect change amongst supplier
worksites.

To examine the impact of U.S. import bans, this brief will explore its effects on

a recent WSR agreement, the ‘Dindigul Agreement.’ The Dindigul Agreement was
introduced to combat forced labour and gender-based violence and harassment,
and was pioneered by an independent majority Dalit trade union in India run by
women. Interactions between the Dindigul Agreement and the U.S. forced labour
import ban illustrates some shortcomings in the current design and operation of
the import ban.' It is useful for policy advocates and makers to be aware of these
shortcomings and how to counteract them.

Research

As part of Social Sciences and Humanities Research Council (SSHRC) of Canada
Grant #435-2021-00934, our team undertook research on the institutional design and
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regulatory interactions of the Dindigul Agreement between 2022 and 2024. Our
document analysis included 175 documents (categorized as: final agreement
materials; campaign materials leading to agreement; U.S. Customs and Border
Protection submissions). We also undertook 9 key informant interviews to fill gaps
in our analysis and check our findings, selected based on their knowledge of the
Dindigul Agreement, WSR, and regulatory interactions between WSR and other
forms of supply chain governance. The interviews were transcribed and coded
along with the above documents using NVivo 12 (qualitative data analysis software).
This research had ethics clearance from McMaster and Simon Fraser Universities.
The results of this research are forthcoming in the International Labour Review.

Background

At present, only the United States (U.S.), Canada and Mexico have forced labour
import bans in place, although the European Union (E.U.) has recently adopted a
regulation banning such products from the E.U. single market and banning their
export from that market.2 Although each ban involves customs officials in the
different countries, the bans differ significantly in how they are designed and
administered. The U.S., Mexico and Canada Free Trade Agreement, which came into
effect in 2020, required Canada and Mexico to introduce forced labour import bans.?
To date, there is insufficient evidence upon which to evaluate the operation and
effectiveness of these bans at preventing forced labour. By contrast, the U.S. ban,
which is implemented primarily through section 307 of the Tariff Act, came into effect
in 1930. Since 2016, when the “consumptive” demand clause was repealed, there has
been a big increase in enforcement activity related to the ban.# In the 2022 fiscal
year, 2398 shipments valued at $466 million were detained; 2,831 shipments had
been detained to investigate forced labour as of March 31, 2024.5

The U.S. import ban on goods made with forced labour is enforced by Customs and
Border Protection (CBP). CBP is authorized to prevent goods from entering the U.S.
based on a reasonable suspicion of forced labour (Withhold Release Order (WRO)),
while allowing suppliers importing goods to provide evidence to overcome the
suspicion. The CBP can act upon submissions, which can be anonymous, or on its
own initiative based on evidence in the public domain. If the CBP finds conclusive
evidence of forced labour, it issues a Finding and seizes the affected products. WROs
can be issued against a shipment, a supplier, a sector, or goods from a particular
region. In 2021, the U.S government adopted the Uyghur Forced Labor Prevention Act
(UFLPA), amending Section 307 of the Tariff Act to create a rebuttable presumption
that goods produced in Xinjiang, China are made with forced labour. WROs and
findings are published on the website of CBP.
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A 2023 analysis of nine in-depth case studies of the use of WROs characterized the
US import ban as a “catalyst” for industry reforms to end forced labour.® However, the
U.S. Government Accountability Office has noted evidence that the import ban can
have unintended and harmful effects, such as a loss of jobs, on workers.’

It is important for policymakers to be aware of and understand some of the
shortcomings associated with such bans that may inadvertently harm the workers
who make the banned products.

Key Facts about the Impact of the U.S. Ban on Goods Made with Forced Labour on
the Dindigul Agreement

On 29 July 2022, less than four months after the Dindigul Agreement was signed,
the CBP issued a WRO against the Indian supplier (Natchi Apparel, which is owned
by Eastman Exports), covered under the Dindigul Agreement, allegedly for
importing goods made with forced labour. Although an investigative report by the
Workers’ Rights Consortium published in May 2022 found a pattern of serious
labour rights violations and abuses at Natchi Apparel, including conduct that
constitute the International Labour Organization’s indicators of forced labour, the
WRO was issued 11 months after that report was completed. The WRO was issued
even though the labour stakeholders had signed the Dindigul Agreement in April
2022 and begun implementation.

In response to the WRO, which threatened to undermine the Agreement by
preventing goods made by Natchi Apparel from being imported into the U.S. and
potentially turning the brands against the supplier, the U.S.-based labour
stakeholder requested CBP to modify the WRO, claiming that the policies and
practices that had resulted in indicators of forced labour had been remediated. To
support its request, the India-based labour stakeholders provided a trove of
evidence generated by parties to the Dindigul Agreement during the Agreement’s
negotiation and implementation.

Based on this evidence, CBP modified the WRO on 7 September 2022, removing
Natchi Apparel from its list of manufacturers banned from importing goods into the
U.S. for evidence showing forced labour indicators. According to CBP, the
modification represented “a swift and successful collaboration between civil
society and workers rights organizations, Natchi Apparel (P) Ltd. and its parent
company Eastman Exports, and CBPs” (US CBP 2022). This statement signals to
industry that WSR can be a strong mechanism to improve conditions like forced
labour on the ground.
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Considerations

1.
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Regulatory impacts can be negative, with government undermining worker-led
efforts.

The WRO issued against Natchi Apparel demonstrates that import bans have the
potential to undermine WSR initiatives like the Dindigul Agreement. It was only
after the goods were detained that the labour stakeholders were able to persuade
CBP that the efforts taken under the Dindigul agreement had remediated the
conditions giving rise to forced labour.

Under the U.S. import ban, CBP is not obliged to consult the workers who are
alleged to have been subject to forced labour before issuing a ban; it can act on
anonymous tips or evidence in the public domain that could lead to a reasonable
suspicion that goods coming into the U.S. were made using forced labour. Once
the low evidentiary standard of reasonable suspicion is established, the burden
then shifts to the supplier to show either that forced labour was not used to
produce the goods or, if it was, that the conditions giving rise to forced labour
have been remediated.

The U.S. law does not offer any guidance as to what CBP requires to modify an
import ban. In some cases, the CBA has lifted a WRO based on an audit without
requiring either consultation with, or remedies for, affected workers.8 Moreover,
there is nothing in the law that requires that provisions be made to protect workers
or remediate impacts they might experience because of the WRO. These matters
are within the CBP’s discretion. Under the U.S. import ban, importers whose
shipments are blocked at the border can re-export the shipment to a destination
without import prohibitions.

Regulatory impacts can be complimentary to government efforts enhancing and
incentivizing WSR.

To reduce the risk that bans on products made with forced labour may harm the
workers who produce the goods, import bans should be carefully designed and
governments should conduct impact-based assessments (including consultations
with affected stakeholders) prior to their imposition. They should also be
accompanied by efforts that push lead firms to make changes to their purchasing
practices that benefit workers.



Next Steps

Regulatory mechanisms like import bans must be carefully designed so as not to
derail initiatives like WSR agreements that are designed to end and prevent
employment practices that give rise to forced labour.
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Officials authorised to enforce forced labour import bans should be required to
consult with labour stakeholders and develop a risk-oriented enforcement
strategy.

Before issuing a WRO, officials should be required to make good faith and
reasonable efforts to consult with workers who are alleged to work in conditions
of forced labour and evaluate for indicators of forced labour.

Suppliers and importers should be required to remedy any employment practices
giving rise to forced labour and compensate workers who have been subject to
forced labour before the goods are released or exported elsewhere.

Workers and their representatives should be involved in developing and
implementing remedial action.

Actors further up the supply chain, such as lead firms and retailers, should be
dissuaded from simply switching suppliers suspected of using forced labour and,
instead, should be encouraged to put in place agreements with suppliers that
cultivate worker voice and power.

WSR agreements like the Dindigul Agreement should be encouraged and, to do so,
they could be treated as a successful remediation of indicators of forced labour.

Advance rulings as to whether goods from a particular supplier, sector, or region
are produced with forced labour should be available and the existence of a bona
fide WSR agreement covering the workers who produced the goods should be
treated as presumptive evidence that the goods are not made with forced labour.



Footnotes

1.

This agreement comprises a set of legally binding agreements (also called enforceable brand
agreements (EBAs) with major apparel companies H&M Group, Gap Inc., and PVH, the Indian
supplier Eastman Exports Global Clothing Ltd (which owns Natchi Apparel) and the three labour
stakeholders (Asia Floor Wage Alliance (AFWA), Tamil Nadu Textile and Common Labour Union
(TTCU) and Global Labor Justice International Labor Rights Forum (GLJ-ILRF). See our companion
brief entitled “The Importance of the Dindigul Agreement and Worker-Driven Social
Responsibility (WSR) for Governing Labour Standards in Supply Chains”.

Customs Tariff, SC 1997 c. 36, Chapter 98, Item No. 9897.00.00; Administrative regulation that
sets forth the goods which importation is subject to regulation by the Ministry of Labor and Social
Welfare (the “Forced Labor Regulation”); European Parliament legislative resolution of 23 April
2024 on the proposal for a regulation of the European Parliament and of the Council on
prohibiting products made with forced labour on the Union market (COM(2022)0453 - C9-
0307/2022 - 2022/0269(COD)).

The United States-Mexico-Canada Agreement (USMCA) entered into force on July 1, 2020.

Until it was repealed by the Trade Facilitation and Trade Enforcement Act, Section 307 of the
Tariff Act contained an exception for goods that were not produced in sufficient quantities in the
U.S. to meet the country’s consumptive demands.

USCBP. 2024a. “Trade Statistics.” Available at: https://www.cbp.gov/newsroom/stats/trade

Remedy Project. 2023. Putting Things Right: Remediation of the Forced Labour under the Tariff
Act 1930, 14.

United States Government Accountability Office (US GAQ). 2021. Forced Labor: CBP Should
Improve Communication to Strengthen Trade Enforcement. GAO-21-259.

Remedy Project 2023, 18-19.
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