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Overview of Submission

Combatting forced labour in businesses and global supply chains has moved up the global policy
agenda. Forced labour import prohibitions (or bans), especially those that exempt products made
in part or in whole with forced labour for which there is no domestic supply but high domestic
demand, are designed to protect domestic producers and workers from unfair competition from
products made with forced labour. Transparency or disclosure obligations, such as Canada’s
Fighting Against Forced Labour and Child Labour in Supply Chains Act (Supply Chains Act)
require covered entities and government institutions to report on the steps they have taken to
prevent and reduce the risk of child and forced labour in their operations and supply chains. Neither
forced labour import prohibitions or transparency laws impose broader obligations on businesses
to proactively manage labour exploitation risks throughout their value chains. Several countries
have also introduced mandatory human rights due diligence (MHRDD) laws, and the European
Union has recently introduced a directive requiring member States to introduce MHRDD laws by
26 July 2027.

If the goal is to protect Canadian producers and workers from unfair competition from imports
made with forced labour and contribute to eradicating businesses practices that result in the
exploitation of workers, then it is necessary to implement an integrated set of tools consisting of a
forced labour import prohibition linked to a robust labour rights due diligence obligation that also
requires businesses to disclose their supply chains and policies to secure the five fundamental
labour rights. An effective due diligence architecture can improve access to remedy for workers
who have been harmed and contribute to fairer and more sustainable working conditions across
global supply chains.

Canada has implemented a forced labour import prohibition and a transparency law requiring
covered entities to disclose the efforts they have taken to address child and forced labour. The final
tool to be added is a robust labour rights due diligence obligation. In order to protect workers in
other countries who are subject to forced labour, it is necessary to link the forced labour import
prohibitions to a due diligence obligation that requires businesses (including importers) to identify,
prevent, mitigate and account for how they address actual and potential adverse impacts in their
supply chains and provide remediation when actual adverse impacts are discovered.

Canada should enact a labour rights due diligence law that builds upon the disclosure obligations
contained in the Supply Chain Act and is integrated into Canada’s new forced labour import
prohibition. Linking a law requiring businesses to act with due diligence in ensuring that they and
their supply chain partners do not violate the five fundamental principles and rights at work and
the forced labour import prohibition simply makes what is a de facto requirement in the United
States and European Union explicit. Both the United States and European Union provide for a
forced labour import prohibition against specific goods to be lifted if an importer can demonstrate
that there is no longer a risk of forced labour because robust due diligence procedures have been
implemented.! However, the United States does not impose a statutory obligation on entities to

' See Dr. Judy Fudge and Dr. Jonelle Humphrey, Submission to Public Consultation on Regulatory
Approach Under Bill C-35, An Act respecting the prohibition of the importation of goods produced by



conduct due diligence for labour rights violations. Although the EU has introduced a broad
Directive on corporate sustainability due diligence (Directive 2024/1760) (CSDDD), it does not
link the Forced Labour Regulation to the CSDDD.

Canada should take a leading role on the international stage in addressing forced labour by
implementing measures that safeguard both domestic markets and workers in other countries
who affected by forced labour. This can be achieved by establishing both a forced labour import
ban and a labour rights due diligence law and explicitly linking the two initiatives.

Response to Specific Questions in the Consultation Document

Scope
Questions
e What are your views on the proposed scope options?

We strongly support option 1. Regulated parties should be obligated to undertake due diligence
regarding actual and potential adverse impacts on fundamental labour rights, as identified in the
International Labour Organization’s (ILO) Declaration on Fundamental Principles and Rights at
Work for the reasons offered in the consultation document. Research reveals that in many
circumstances the five fundamental labour principles and rights are reinforcing. Forced labour is
often found in workplaces in which freedom of association is not recognized, where there is
discrimination based on sex, caste, race, and/or ethnicity, where minors are employed, and where
there are violations of health and safety rights. Respect for the five fundamental principes and rights
at work can counteract practices that result in forced labour.

Canada has ratified nine out of the ten conventions that are the basis of the five Fundamental Rights
and Freedoms at work? Moreover, Canada has also ratified the Protocol of 2014 to the Forced

forced labour.
? The five fundamental Principles and Rights at Work and the associated conventions are as follows:

e Freedom of association and the effective recognition of the right to collective bargaining (Freedom
of Association and Protection of the Right to Organize Convention (No. 87), 1948 and Right to
Organize and Collective Bargaining Convention (No. 98), 1949);

e The elimination of all forms of forced or compulsory labour (Forced Labour Convention (No. 29),
1930 and Abolition of Forced Labour Convention (No. 105), 1957);

o The effective abolition of child labour (Minimum Age Convention (No. 138), 1973 and Worst
Forms of Child Labour Convention (No. 182), 1999);

e The elimination of discrimination in respect of employment and occupation (Equal Remuneration
Convention (No. 100), 1951 and Discrimination (Employment and Occupation) Convention (No.
111), 1958); and

e A safe and healthy working environment (Occupational Safety and Health Convention, 1981 (No.
155) and Promotional Framework for Occupational Safety and Health Convention, 2006 (No.
187)).

Canada has not ratified the Occupational Safety and Health Convention, 1981 (No. 155).


https://eur-lex.europa.eu/eli/dir/2024/1760/oj
https://normlex.ilo.org/dyn/nrmlx_en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:P029

Labour Convention, 1930 (PO29). Accompanying this protocol is the Forced Labour
(Supplementary Measures) Recommendation, 2014 (No. 203), which emphasizes that preventing
forced labour requires addressing root causes, particularly deficiencies in decent work. This
approach includes promoting freedom of association and collective bargaining, enabling at-risk
workers to join workers’ organizations, combating discrimination, providing skills training for at-
risk groups, ensuring that national laws and regulations concerning the employment relationship
cover all sectors and are effectively enforced, guaranteeing basic social security, regulating labour
recruiters and eliminating recruitment fees charged to workers, and guiding employers to identify,
prevent, mitigate and account for how they address the risks of forced labour.

e How can the Government support regulated parties in identifying and
addressing adverse impacts to fundamental labour rights?

The government can provide guidance either by providing links to relevant guidance in
other jurisdictions and/or to ILO materials or producing bespoke guidance such as that
provided for entities covered by the Supply Chains Act.

Guidance issued for various MHRDD Laws:

e The German Federal Office for Economic Affairs and Export Control (BAFA) has
released extensive guidance on implementation of the Supply Chain Due Diligence
Act, including how companies can implement their due diligence obligations in an
effective and appropriate way.

e The Norwegian Consumer Authority provides guidance on The Transparency Act
for enterprises.

e French NGO Sherpa has published a Vigilance Plans Reference Guide which
assists companies reporting under the French Corporate Duty of Vigilance Law to
design, evaluate, and improve mandatory corporate vigilance plans.

¢ Guidelines, including model contractual clauses, to support companies in fulfilling
their due diligence obligations under the EU’s CSDDD (Directive 2024/1760
amended by the Omnibus simplification package EU Directives 2025/794 and
2026/470), are due to be published 26 July, 2027, with additional guidance
following on 26 July, 2028.

International Labour Organization materials:

e The International Labour Organization's Protocol of 2014 (P029) and its accompanying
Forced Labour (Supplementary Measures) Recommendation, 2014 (No. 203) provide a
comprehensive global framework to eliminate modern slavery, human trafficking, and
forced labor through prevention, victim protection, access to legal remedies, and strict
enforcement.

e ILO Combating forced labour - A handbook for employers and business.

e ILO Helpdesk: Tools and resources for business on the labour dimension of human rights

due diligence
e [LO. Due diligence against Forced Labour
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Coverage
Questions
e What are your views on the proposed scope of application?

We strongly support Option 1: The due diligence approach should apply to all forms of
businesses that have operations abroad and that are (1) incorporated in Canada, headquartered
in Canada or have their principal place of business in Canada and (2) that have a minimum
of $40M in annual worldwide revenue or an average of at least 250 employees worldwide.
The regime would also apply to federal government departments and crown corporations.

The reasons set out in the Consultation Document for Option 1 are persuasive. Moreover, this
proposed coverage is the same as the existing transparency law. Companies of this size have some
leverage over suppliers and requiring companies of this size to conduct due diligence to ensure
respect for the five fundamental rights in their supply chains would help companies to respond to
forced labour import bans imposed in Canada and other jurisdictions.

Forced labour import bans in the US and EU’s regulation prohibiting products made with forced
labour on the EU market apply to every importer regardless of size. If a company demonstrates
that it has a labour rights due diligence process of the type set out in Canada’s proposed labour
rights due diligence legislation, then the products that a company imports should be taken off the
proposed list of banned products contemplated in Bill C-35 or any detained goods under s.4 of C-
35 should be released.

e What are your views on the alternative options to reduce administrative and
operational impacts on businesses?

See the answer immediately above.

Entities covered by the due diligence law should be permitted to apply to the competent
authority administering the labour rights due diligence law for an evaluation of the due
diligence process, and the competent authority should be authorized to make a
determination of whether the due diligence process it has implemented meets the
obligation to take reasonable care to ensure that there is no forced labour in its products.
If the competent authority determines that the process meets the entity’s obligations, the
entity can submit the determination as evidence to persuade a customs officer to release
detained goods, or persuade the committee appointed under C-35 to compile the list to
remove a product from its list of goods reasonably suspected of having been made with
forced labour.

e What are your views on the types of businesses that could be included or excluded
under Option 3? What factors should be used to determine if a business should be
covered?

The forced labour import prohibition applies to all importers regardless of size and this import
prohibition should create an incentive for companies importing products suspected of having been



made with forced labour to conduct due diligence to ensure that fundamental labour rights are not
involved in the production of products flowing through its supply chain.

e Does the framework need to be prescriptive about how a regulated entity
should account for its worldwide revenue or count the number of employees it
has? What are the challenges, if any?

The framework should prescribe how it accounts for worldwide revenue. The regulations could
stipulate the use of widely accepted international accounting standards such as IFRS Accounting
Standards.

Due diligence and reporting obligations

Questions

e What are your views on the proposed due diligence obligations?

Option 1 is preferrable as it requires covered entities to embed due diligence in their policies and
practices for their upstream and downstream activities. Covered entities should have the following:

e to identify, address (prevent, mitigate or cease) and remediate adverse labour rights impacts
based on level of involvement in causing, contributing to or being directly linked to potential
or actual adverse impacts;

e to conduct due diligence in upstream activities and certain downstream business
relationships;

e to prioritize risks based on level of severity;

e to establish a communication process; and

e to monitor, assess and improve the effectiveness of the measures to identity and address
adverse impacts.

Public Safety Canada’s Guidance for entities provides very helpful advice for entities regarding
steps to prevent and reduce risks of forced labour and outlines examples of relevant information
that an entity may include in a report. These are:

e Whether the actions were applied broadly or to specific parts of the entity's activities and
supply chains;

e Which issues the actions aimed to address (e.g., whether the action addressed forced
labour or child labour);

e Which groups the actions were directed towards (e.g., which supply chain partners or
stakeholders the entity engaged with);

e Details of the actions taken (e.g., which policies and processes were implemented, how
they were implemented and for what purpose);

e Who in the organization is responsible for identifying, assessing and responding to risks,
and the governance structure that provides senior level oversight; and

e How the organization engages with external stakeholders such as industry initiatives,
NGO, trade unions, or government agencies on preventing supply chain risks.


https://www.publicsafety.gc.ca/cnt/cntrng-crm/frcd-lbr-cndn-spply-chns/prpr-rprt-en.aspx

The Guidance for entities has very helpful suggestions for meeting the requirements the Supply
Chain Act set out in s.11(3)(d) to (g). These suggestions should be made mandatory in a new labour
rights due diligence law.

The European Commission’s Guidelines on the application of Regulation (EU) 2024/3015 on
prohibiting products made with forced labour on the Union market provides excellent and detailed
guidance on the kinds of information that an importer of goods alleged to be in violation of the
forced labour ban needs to produce. The type of information listed below should be required under
a Canadian labour rights due diligence law.

4.7.1 Examples of information on the economic operator’s actions to identify, prevent,
mitigate, bring to an end or remediate risks of forced labour:

» Corporate policies, codes of conduct, governance documents, management oversight
responsibilities;

* Training materials for management, employees and suppliers;

* Procurement policies, supplier codes of conduct, contract clauses on prohibition of
forced labour and supplier onboarding and monitoring;

* Sectoral risk-assessments;

* Documentation evidencing the establishment of preventive measures;

* Documentation evidencing the establishment of a grievance mechanism;

* Documentation evidencing participation in multi-stakeholder or industry certification
schemes;

» Stakeholder and rightsholder engagement and consultation with NGOs, trade unions
and communities;

* Reports on due diligence efforts undertaken, including those in compliance with
applicable national and EU laws;

* Corrective action plans and performance evaluations; and

* Third-party independent audit reports.

4.7.2 Examples of information on working conditions at the site of the alleged forced
labour:

» Worker interview transcripts and written testimonies;

* Social audits;

* Photos/videos of working conditions and/or dormitories;

* Notes of conversations and copies of messages and e-mail correspondence;

* List of workers, employee agreements/contracts, payrolls and financial records;

* Results of surveys conducted (e.g., by trade unions or workers’ representatives on
working conditions); and

» Remediation information evidencing workers’ satisfaction, compensation, corrective
and prevention measures.

Researchers at the Cornell Global Labor Institute suggest “that in order for a risk-based due
diligence regime to deliver information about human rights and risks in the supply chains of global
corporations, there is a need for companies to disclose data on human rights and risks in their
supply chains”. To this end, they have developed a series of quantitative outcomes metrics. By


https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/16292-Forced-labour-guidelines-on-the-implementation-of-the-EU-rules_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/16292-Forced-labour-guidelines-on-the-implementation-of-the-EU-rules_en
https://www.antitraffickingreview.org/index.php/atrjournal/article/view/977/636

focusing on outcomes for workers in the supply chain, the metrics provide the crucial human rights
evidence that is necessary for the conduct of due diligence. Such outcomes data is critical for
regulators to monitor and review the performance of companies and to assess the effectiveness of
companies’ targeted approach to risk. Such data is also useful for lead firms themselves because it
provides them with the evidentiary base to prioritize and decide which ones are more salient or
urgent.

Under the labour rights due diligence law, covered entitles should be required to report on at least
some of the metrics on labour outcomes developed by the Cornell Global Labor Institute.

Recommendations Concerning Transparency

The law should build upon the Supply Chain Act’s requirements for covered entities to trace their supply
chains and make this information publicly available. In recognition of the differences between
industries, the due diligence legislation should provide scope for subsidiary regulations, or agreements
between social partners and the regulator, regarding required levels of transparency in specific
industries.

Due diligence laws should require that entities disclose information in a consistent format. The
competent authority should provide details as to the format in which information should be lodged.
Information disclosed, including lists of suppliers, should be lodged with the competent authority, in
addition to being made available on the website of the reporting entity.

Due diligence legislation should provide workers’ organizations with avenues to challenge the
adequacy of the transparency and tracing information lodged by entities.

e To what extent do you think Canadian businesses should be responsible for
remediating adverse impacts?

Simply requiring entities to fulfil certain procedural due diligence requirements without holding them
to account for the quality of due diligence undertaken is insufficient and inadequate. A company’s labour
rights due diligence must be directed towards, and evaluated against, a clear and objective standard or
outcome.

It is important that safeguards be put in place to ensure entities do not unreasonably shift compliance
costs to business partners (e.g., by imposing a requirement on contracting entities to pay for audits) as
this may only increase cost pressures on suppliers and result in further exploitation of workers.

e Should regulated parties be required to carry out meaningful engagement with
stakeholders at every step of the due diligence process, similar to Article 13 of
the European Union’s Corporate Sustainability Due Diligence Directive?

Regulated parties should be required to carry out meaningful engagement with
stakeholders, including unions and workers, at every stage of the due diligence process.
While most European HRDD legislation mandates some form of stakeholder engagement,
we recommend engagement that leads to enforceable agreements with workers’
organizations.


https://www.ilr.cornell.edu/global-labor-institute/research-0/measuring-supply-chain-due-diligence

Recommendations Concerning Worker Engagement and Agreements:

e Labour rights due diligence legislation should provide rights to consultation for workers,
their representative organizations, and other stakeholders at all levels of the chain. These
rights must be enforceable.

e Labour rights due diligence legislation should provide for the establishment of appropriate
institutional mechanisms for worker engagement to take place. Such mechanisms might take
the form of work councils, sectoral agreements, or multi-stakeholder organizations that include
legitimate worker representatives from throughout supply chains.

e Labour rights due diligence legislation should recognize, and promote, binding and enforceable
agreements between entities and worker organizations.

Compliance and Enforcement
Questions

e  What role should the government play to support entities in complying with potential
due diligence obligations?

We support Option 1 as it captures the role, responsibilities and powers that a component authority
should have. While companies are responsible for using their economic leverage to protect and
respect labour rights through their businesses and supply chains, the government has an obligation
to ensure that companies fulfill this responsibility. Thus, there must be an enforcement mechanism
and penalties for failure to comply to ensure that there are meaningful consequences for regulated
parties that fail to comply with their due diligence obligations.

Recommendations Concerning Complaints and Enforcement

1. Due diligence legislation should require entities to have effective grievance
mechanisms in place, both as a means to identify labour rights abuses taking place in
their supply chains and to ensure workers have access to remedy. Workers’
organizations must be involved in designing, operating, and evaluating the
effectiveness of these mechanisms.

2. Entities should be required by law to disclose information concerning the design and
operation of their grievance mechanisms, including details as to the number and
nature of claims bought by workers and actions the company has taken to address the
grievances.

3. Administrative enforcement requires a competent authority designated to
monitor compliance with the law by businesses. A mandatory human rights due
diligence (MHRDD) law may grant the enforcement mandate to an existing body/
bodies or require a new body/ bodies be created. The mandate can include education
as well as sanctioning. A MHRDD law may grant the supervisory authority a range
of powers, including inspections (e.g., Germany), investigations of their own initiative
or on the basis of concerns raised (e.g., CSDDD), request information (e.g., Norway,
CSDDD), order sanctions, interim measures, and penalties including financial and



administrative fines (e.g., CSDDD, Norway, Germany), and order that remediation is
provided by businesses (e.g., CSDDD). These functions should be clearly
distinguished (e.g., the German Helpdesk has an educational mandate tailored to
business needs while the supervisory authority BAFA has the sanctioning mandate).

4. The competent authority should be empowered to assess labour rights due diligence
statements, undertake investigations concerning non-compliance with due diligence
legislation on their own initiative or based on complaints or substantiated concerns
raised, and impose sanctions for non-compliance. At the request of a covered entity,
a customs official and/or a committee authorized to determine the list of prohibited
goods established under C-35, the competent authority should submit its assessment
of the due diligence statement to the person making the request.

5. Due diligence laws must include strong anti-victimization protections to ensure
workers and workers’ organizations who bring complaints to entity-based and state-
based grievance mechanisms do not experience retaliation, or threats of retaliation,
for doing so.

6. Remediation should include both resolving practices resulting in labour rights
violation and providing remedies for workers in situations of forced labour.

e What kind of tools should the government (or competent authority) have at its
disposal to ensure that regulated entities comply with their obligations under a due
diligence regime?

The issuance of orders provides the enforcement authority with a powerful tool to ensure
compliance, rectify violations, and protect the interests of affected parties. Granting the
enforcement authority the power to conduct inspections is also an important way of
verifying entities’ compliance with due diligence obligations.

Administrative monetary penalties (AMP) may serve as an added enforcement measure to
ensure compliance and can very well be flexible in nature and tailored to a number of
components of an entity that is subject to an AMP: size, type of non-compliance, whether
it is a first finding of non-compliance or a repeated instance, and more. The “name and shame”
approach of publishing the names of regulated parties that are deemed to have committed a
violation serves to further incentivize compliance.

It is, however, possible to minimize the role of the government authority by ensuring that
there is robust worker engagement.

e Should the competent authority be required to receive and investigate complaints of
non-compliance under a due diligence regime? If so, who should be allowed to make
a complaint?

The competent authority should be required to receive and investigate complaints of non-compliance
under a labour rights due diligence regime. The competent authority should have the power to
require companies to provide information and carry out investigations related to compliance with

the obligations imposed on companies.

The competent authority should have the authority to initiate an investigation on its own initiative,
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or as aresult of substantiated concerns communicated by workers, their representatives or civil
society organizations advocating for workers to be entitled to lodge a complaint, where it considers
that it has sufficient information indicating a possible breach by a company of the obligations
provided for in the labour rights due diligence law. For a helpful model of the powers required by
the competent authority see the EU’s CSDDD, Articles 25-27.

The types of remediation provided by state-based complaints mechanisms should include both
compensation for workers, and agreements for further preventative action to address the causes of
harms to workers. Complaints mechanisms must be made accessible to workers. Complaints
mechanisms must both protect workers from possible retaliation and broadly represent worker
experience. Labour laws should be drawn upon when designing appropriate anti-retaliation
standards.

However, the state-based complaints process should be complimentary and supplementary to robust
company-based complaints mechanisms. The labour rights due diligence mechanism should require
companies to have effective workers’ grievance mechanisms in place both as a means of
identifying labour rights abuses taking place in their supply chains and ensuring workers have
access to remedy.

Compliance with and effective enforcement of labour rights requires workplace-based complaints
and remediation mechanisms, like grievance mechanism under collective agreements, since no state
alone has the capacity to enforce labour laws. Instead, legal obligations much be internalized by
social actors, which can only occur if workers and their representatives have access to fair,
transparent and effective grievance and remediating procedures.

Complaints should initially be taken to the company, which should be required to provide
mechanisms through which workers and their representatives can bring complaints concerning non-
compliance. It is critical that entities covered under the labour rights due diligence law establish a
complaints mechanism and that workers, their representatives or civil society organizations
advocating for workers be entitled to lodge a complaint.

The EU’s CSDDD directive, Article 14 provides a helpful model for designing a company-based
complaints mechanism that includes trade unions and other workers’ representatives representing
natural persons working in the chain of activities concerned. Subsection 3 of Article 14 provides
that Member States must ensure:

that companies establish a fair, publicly available, accessible, predictable and transparent
procedure for dealing with the complaints referred to in paragraph 1, including a procedure
where a company considers a complaint to be unfounded, and inform the relevant workers
representatives and trade unions of that procedure. Companies shall take reasonably
available measures to prevent any form of retaliation by ensuring the confidentiality of the
identity of the person or organization submitting the complaint, in accordance with national
law. Where information needs to be shared, it shall be in a manner that does not endanger
the complainant’s safety, including by not disclosing that complainant’s identity.

More importantly, however, effective enforcement typically requires some form of institutional
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representation for workers as provided under ILO Conventions No. 87 and No. 98. Independent
workers’ organization are critics.

It is imperative that workers’ organizations be involved in designing grievance and remediation
mechanisms, and in determining how these mechanisms may be accessed, the languages that
information is provided in, and the procedures for accepting and determining complaints.

Complaints mechanisms must be made accessible to workers and protect workers from possible
retaliation and broadly represent worker experience.

Companies should be required to disclose data on the incidence of grievances lodged under such
mechanisms, as well as on outcomes of these processes. The types of remediation provided by
state-based complaints mechanisms should include both compensation for workers, and
agreements for further preventative action to address the causes of harms to workers. See for
example the Accord on Fire and Building Safety in Bangladesh, which later became the basis for
the International Accord, which is a legally binding commitment between garment brands and
trade unions to advance worker health and safety and implement life-saving safety improvements
across textile and garment factories in Bangladesh and Pakistan.’ Indeed, one of the objectives of
the International Accord is to explore the expansion of the scope of the agreement to address
additional human rights due diligence responsibilities.

Collective representation through independent unions or workers councils with effective power
could provide workers with protection from retaliation. Workers’ collective organizations,
irrespective of precise form, if governed by democratic norms of representation, accountability
and worker agency, also enables workers to bring complaints. It is critical that labour rights due
diligence legislation ensure companies respect workers’ rights to freedom of association and
collective bargaining throughout the supply chain. Over the long term, such mechanisms depend
upon collective organization and, especially, on the ability of workers to organize beyond a single
worksite and across sectors and borders, particularly in hyper-competitive, low-margin sectors
marked by intense pressure on workers’ wages.

In sum, then, company-based complaints mechanisms must be formed in consultation with
workers, and be independent, democratic, transparent, legally binding and enforceable with
effective remedies.

3 The International Accord consists of the following key elements in the ready-made garment industry:

1. A legally binding agreement between brands and trade unions to ensure a safe working
environment;

2. An independent inspection program supported by brands in which workers and trade unions are

involved;

Public disclosure of all factories, inspection reports and corrective action plans (CAPs);

4. A commitment by signatory brands to ensure sufficient funds are available for remediation and to
maintain sourcing relationships;

5. Democratically elected health and safety committees in all factories to identify and act on health
and safety risks; and

6. Worker empowerment through an extensive training program and complaints mechanism.

W
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Section 2: Civil liability
Questions

e  What are your views on enshrining a civil right of action in a due diligence supply
chain regime?

While civil liability does provide a route to access justice, it is not a panacea or cure-all solution.
Civil liability regimes tend to be disadvantageous to those seeking justice as it is a difficult, lengthy
and expensive process. Thus far, very few claims have been brought against companies in
jurisdictions where such claims are possible, e.g., under the French Corporate Duty of Vigilance
Law.* A key reason for this is that the burden to prove corporate responsibility is placed on civil
society plaintiffs and private entities that often lack resources and do not have sufficient access to
information to substantiate their claims. As victims often reside overseas, this creates material,
social, institutional and linguistic difficulties that greatly inhibit legal action.

In contrast to civil liability, the German Corporate Due Diligence Supply Chain Act operates via
administrative monitoring and enforcement by the state, namely, the Federal Office for Economic
Affairs and Export Control (BAFA). This involves a combination of soft measures including
support for companies in meeting the requirements of the law, and hard measures including
sanctions for noncompliance with due diligence obligations. Unlike the French law, NGOs and
unions are not entitled to bring civil liability claims against companies in German courts but must
file such complaints through BAFA. BAFA can fine enterprises that fail to comply with the Act
up to €800,000 (or 2% of turnover if annual turnover is more than €400 million) and exclude said
enterprises from public contracts for up to three years if fines are at least €175,000. A limitation
of BAFA practices is that it excludes complainants from the actual proceedings as much as possible
and the German supply chain law does not contain an explicit legal basis for those affected by
human rights violations to claim remedy, which, according to the United Nations Guiding
Principles on Business and Human Rights, is an essential component of effective remedy.

Instead of civil liability, Canada should follow the German example and establish a competent
authority. However, the competent authority should be empowered to investigate breaches of
human rights, request information from corporations and suppliers, and impose administrative
sanctions, including pecuniary sanctions, and provide remedies for workers whose labour rights
have been violated. If the goal is to create incentives for lead firms to implement effective labour
rights due diligence procedures throughout the chain, the covered entity should be jointly and
severally responsible for damages causes by actors in the supply chain and not simply damages
caused jointly by the covered entity and a member of the supply chain.

Establishing a competent authority with monitoring, investigative, enforcement and remedial
powers is how many labour rights violations are handled in Canada. A competent authority with
plenary powers would be more effective in protecting labour rights and remediating harms than a
civil liability regime.

* There has only been one successful case involving workers under the French vigilance law.
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e If there is an enshrined civil right of action, what should that look like? What
should the parameters be?

If a civil right of action is to be enshrined in the law, it should include a shared or reverse burden
of proof, joint and vicarious liability, and a workers’ grievance mechanism.

The burden of proof should be shared between the plaintiff/claimant and the defendant for claims
of liability for breaches of human rights. The burden of proving fault may be ‘relaxed’ or even
‘mitigated’ through the reversal of the burden of proof. There are many instances in which a
plaintiff/complainant is required to establish a prima facie case of harm, and then the burden shifts
to the respondent/defendant. This reversal of the burden of proof is common, for example, in torts
law, especially in cases of liability based on fault, as well as in employment law where it is
understood that workers have limited access to information in relation to their employers. For
example, under anti-discrimination law in both Canada and the European Union, the complainant
must establish a prima facie case of discrimination, and then the burden shifts to the respondent to
establish either that discrimination did not occur or that there is a defence.

It also ought to be possible to bring joint claims against responsible entities. This might include
big suppliers who may have hidden power in transnational supply chains. It may also include
monitoring bodies that inaccurately certify workplaces free of human rights breaches. Joint and
vicarious liability should be implemented with responsibility being distributed according to
contribution to the breach of human rights amongst players in the supply chain. In several Canadian
provinces, client firms have been made jointly and severally liable with recruitment agencies for
illegal recruitment fees paid by migrant workers.> Moreover, in the province of Ontario, where
several actors have caused harm, they are jointly and severally liable to the injured party for the
harm caused.® These examples show that joint and vicarious liability can be achieved by various
means.

Section 3: Ways to maximize effectiveness and ensure coherence with the forced
labour import prohibition

Questions
e In what ways could a potential due diligence regime and the forced labour import
prohibition, including measures proposed in Bill C-35 (i.e. public list of goods at

risk), potentially ‘interact’?

e What should be done to avoid any unintended consequences, if applicable, between
the two legislative regimes?

> Fay Faraday, Profiting from the precarious: How recruitment practices exploit migrant Workers (Toronto:
George Cedric Metcalf Charitable Foundation, 2014) at https:/metcalffoundation.com/wp-
content/uploads/2014/04/Profiting-from-the-Precarious.pdf.

® Negligence Act, R.S.0. ¢. N. 1, s.1. 1990 (Can.), The defendant who fully satisfies the judgment has the
right of contribution from the other liable parties based on the extent of reasonability for the plaintift’s loss.
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The forced labour import prohibition and a labour rights due diligence mechanism should be
designed to reinforce each other and contribute to meaningful efforts to eradicate forced
labour. A prohibition on importing goods made with forced labour into Canada is a strong
mechanism of state enforcement. Forced labour import prohibitions are a means of protecting
domestic markets from unfair competition with goods made with forced labour. They are also
a particularly useful tool in cases in which goods are produced in whole or in part with state-
imposed forced labour because importers have little leverage to influence the behaviour and
policies of states.

However, the likelihood that forced labour import prohibitions will address the situation of
workers in forced labour in the private sector depends on whether the prohibition is linked to
requiring a firm to implement a robust due diligence system that addresses the practices and
behaviours that result in forced labour. Importers of goods identified on a list of goods for
which there is a reasonable suspicion that they were produced with forced labour would, under
C-35, be required to produce information demonstrating that the goods are not made with
forced labour. Demonstrating the existence and operation of a robust due diligence system
designed to identify the risk and remediate instances of forced labour is the type of information
that is likely to be required to have a product taken off a list of prohibited goods or to persuade
a customs official that the particular goods should not be prohibited.

Instead of making the due diligence requirement implicit in the forced labour import
prohibition, it would be helpful to importers to make the connection explicit. Importers who
implement a due diligence system that meets the requirements set out in the proposed labour
rights due diligence law should be able to remove a product from the list under C-35 or import
a listed product on the ground that the forced labour has been remediated. This explicit linkage
would create a strong incentive for importers to comply with the labour rights due diligence
law and to use their leverage to have suppliers throughout their supply chain protect the five
fundamental labour rights.

Linking the forced labour import prohibition to a labour rights due diligence law would reduce
the possibility of redundant due diligence systems. It would place the determination of
whether forced labour has been remediated in the hands of the labour rights competent
authority, which has expertise in the five fundamental principles and rights at work. However,
the ultimate determination of whether the goods should be allowed to be imported into Canada
would fall under C-35 and would be within the jurisdiction of the customs official for detained
goods and the ministerial committee for listed products. This explicit linkage would avoid the
unfortunate consequence of a covered entity discovering forced labour and remediating it and
still potentially being subject to a prohibition on goods it imports because those goods are
listed as reasonably suspected of having been made with forced labour. It would also treat
businesses fairly by giving them clarity about their obligations and a way to respond.
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